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COMBTROLLER GEMERAL OF THE UNITEDR STATES
WASHINGTON, D.C, 2034}
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Preston-Brady Company, Incorporated
05 Weat Hills Road .

Huntington Btation, Nes York 11746

Attention: .Hr, Frank J. Jliidebrand
President -
Gentlemant ' '

Refezence is rads to your letters off August Ll and Sepe
texber 10, 1973, proteating the rejection of your bld as non-
reagponsive under Solicitation No, 313076C, iassued by the
Brookhaven Mational laboratory, Assooianted Universities, Upton,
Iong Yslaud, New York, for the Atomic Enoryy Commission (AEC).

The subject solicitution contemplatad & fixed-price contract
for the conutmmction of an addition to AEC's Naat Experimoental
Bullding 912 AG3 in accordance with the specificationn pet forth
therein, In effecting the yrocurement it appsara that Brookhaven
vas acting under its prime cost-type contract with AEC to opurate
the laboratery, Accordingly, the procurcment hag been offected
Tor the AEC pursuant to & regulation requiring the use of cone
petitive bidding procedures (AEC Procurerunt Regulation 9-59,0003)
aad the matter is nroperly for our vonsivcration as & bid protest
of an award mado "for" an agency of the Federal Covernument, U CFR

2001(3)0

Tncludaed 4in the specifications was Attachment C, idontificd
as "Bid Conditions, Alfirmative Action Requirements, Fyual Pmploys
ment Opportunity." It was stipulated thercin at page 7 that a
bidder would not be oligible for award of i contrunet wndoer the
invitation unless the rwquired certificatici rolative to affirmative
action reqiivemonts vas submitted as part of the bid, At page 9 °
bidderas were admonighed that the referenced nertification was matorinl
and that fallure to submit the certification would render %he bid
nonresponsive, 8ince you failed to submit the certificatica with
your bid, Brookhaven rejectad your low bid «s nonreiponsive.

You argue that it was not necvssary to yrovide the affirmtive

action cartification prior to bid opening bacasuse thae letter which
accompanied the invitation for Hids 4id not specifically vo require,
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Horeover, aince this latter utated that a mesting to veview equal
suploymsnt. opportunity requiremants would be held after hid opening
with ths appnrantilow bidder you constrund this as porritiing the
subnisgscion of tho certification ut the timo of auch meating, In
this connection, you nota that in a recent procsurenent aft krookhavan
you ware porndtted to subuit the required certificetion at the pre-
avard aeating.

We do ot find your srguazants parsuasive, It 4s clear fron
the fuovitation that the certification was censidvared material nnd

vap to he subnitted as a part of tha bid, (Seo page 7, pavagraph A

of axtaciment C to the invitation,) Wo have construed aslmilar
language in invitationg as requirding a biddar to cowmit itself to

such affirmative action raquirenents prior to hid opening, and a
fallure to do so has raequivod rojcction of tha bid as nonresponsive,
fes B-174932, Harch 3, 1972, and casea cited thexain, copy euclosed,

It is a fundamontal rule of compotitive bidding that a hid wmay not

be modificd after the bid opening. Sae Yedaral Procurement Regulations
(7PR) 1-2,301(s) and 40 Comp. Gen., 432 (1961).

With regard to the racent procurement at Broolhaven iq which
you tere permitted to conmply with thae certification requircusat
after bid opening, it ieg reported that since all bids recaived in

. that case were nonresponsive it became necespary to negotinte accept-

able terwg prior to the contract avard, In such circunstances it is

nat improper to negotiato for acceptablo offnra. Ece ¥PR )1-3.210(2),

In your rebuttal to AYC's report'to thin Office you have raiscd
two additional argumenta, You contend that an carlier ‘blankat
cortification given to Brookbaven should have been sufficient for

- purpases of this procurement and you ofite 41 CFR 60-2,2, as authority

for parmitting you to furnish the certification aftexr bid oponing,

Wa note, hovaver, that the provisions of 41 CFR 60-2,2 deal with
the alaquacy of a prospective contractor's affirmativa action progran
and not with the vasponsivenass of a contrecror's bid to tha corti-
fication requiremant., PEven assuming that tho “blankat" certification
constitiutas an unqualified ond binding commitmens on your part to .
Brookhaven, thera is no way of inouring tlut 4t covers all of the trades
which you proposo to use on this project, Thorefore, ve cannot corclude
that it may be substituted for the certification called for in the in-
stant sciicitation, ©
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reasons stated above, your protest munt ba denied,
% ., Sh;cérely yours,
Paul G, Dembling

¥or 34 gopptroller General
.+ . of the Unitad,States
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